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STATE OF NELI YORK
STATE TAX COMMISSION

In the Matter the Petit iono f

o f

Dennis Maud

d/b/a Dennis Maud

for  Redeterminat ion of  a

of  a Determinat ion or  a

Sa les  &  Use  Tax

under Ar t ic le  28 & 29 of

f o r  t he  Pe r i od  3 /7 /74  -

Tree Expert  Co.

Def ic iency or  a Revis ion

Refund of

the Tax Law

1 2 / 3 7 / 7 6 .

AFFIDAVIT OF MAITING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12tn '  day of  December,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

Dennis Maud,  d/b/a Dennis Maud Tree Expert  Co. ,  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

\drapper addressed as fo l lows:

Dennis Maud
d/b/a Dennis Maud Tree Expert Co.
Dane St .
Blue Point ,  Ny 11715

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

12 th  day  o f  December ,  1980 .

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the
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d/b/a Dennis Maud Tree Expert  Co.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sa les  &  Use  Tax

under Ar t ic le  28 & 29 of  the Tax Law
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AFFIDAVIT OF I,IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decision by mai l  upon

John F. Pet i t t  the represenLat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed as

f o l l o w s :

Mr. John F. Pet i t t
149 Main  St .
Westhampton Beach, NY 11978

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

12 th  day  o f  December ,  1980 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  L2 ,  1980

Dennis Maud
d, /b/a Dennis Maud Tree Expert  Co.
Dane St .
B lue  Po in t ,  NY  11715

Dear  Mr .  Maud :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1138 & 1243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of t.ax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat i -ve
John F. Petitt.
149  Ma in  S t .
Westhampton Beach,  NY 11978
Taxing Bureaut s Representative



STATE OF NEVf YORK

STATE TAX CCTVIMISSION

fn the Matt€r of the Petition

or

DB{NIS MAUD
d/b/a Dil{NIS }{AUD TRm IIXPffiI C0.

for Revision of a Deterrnination or
for Refr:nd of Sales ard Use Taxes
urder Articles 28 ad 29 of tlre Tax
Law for tLre Period ltlarch L, L974
through December 31, 1976.

DTfSION

Petitioner, Dennis l,biud d/b/a Dennis l4aud Tree Elpert @., Dane Street,

BIue Pojnt, New York l-1715, filed a petition for revision of a deterrnination

or for refurd of sales ard use taces r.rder Articles 28 ard 29 of ttre Ta< Iaw

for the period }4arch L, L974 through Decsnber 3L, L976 (r'ile llc. 20847).

A sma1l claims hearing was held before Arttn:r Johnson, Hearing Officer,

at tlre offices of the State Ta< Conrnission, T\rqo lrlbrld Trade Center, Ner'r York,

New York, on Septernber 29, 1980 at 1:15 P.M. Petitioner atrpeared by John F.

Pettit, Esq. The Audit Division appeared by Ralph J. Vecchio, Esg. (FYank

Levitt, Esq., of coi:nse1) .

ISSUE

Wkrether tree rsnoval ard repair services are subject to tlre lnposition of

sal-es tax.

FTNDINGS OF FASI

1. Petitioner, Dennis ltlol,6, d,/b/a Dennis Maud Tree B<pert Co., operated a

tree senzice that perfornred such senzices as spraying, pn:ning and fertilizing.

Mditionally' a substarrtial portion of petitioner's work involved tlre rerrpval
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ard repair of danaged trees caused b1z a storm. The br:siness was sold on

Decernber I0, 1976.

2. Or June 7 , 1977, as Ltre result of an audit, ttre .hrdit Divisj-on issued

a }btice of Deterrnination ard Dernarut for Palznent of Sa1es ard Use Tares D-re

against petitioner for the period }4arch L, L974 ttrror.rgh Decsnber 10, 1976 for

ta<es due of $81515.53, plus penalty ard interest of $31699.68, for a total of

sL2,2L5.2L.

3. Oe audit, the Audit Division analyzed petitioner's rrcntaxable sales

recorded in tlre cash receipts jor:rnal for tlre periods l4arch L, L974 tlrough

Ibvsnber 30t 1974 ard l\4arch I, L976 through Decsrber 10, 1976. llLre cash

receipts jor:rnal for 1975 was not avaiLable for o<amination at tlre tine of the

audit. Petj-tioner's reported nontaxable sales consisted of sales to runicitrnlities

ard other exenpt organizations ard ctrarges for tree rernorzal ar:d/or repair

servies after a storm. Ttre clrarges for tree rsncnzal ard repair senrices were

deerned taxable and were disalloved by the Alrdit Division. Itrese sales repre-

sented 55 percent of nonta:<able sales for tlre peniod l{arch L, L974 through

Novernber 30t L974 ard 66.91 percent for tLre period l,tarch I, 1976 t$rough

Decernber 10, L976. Itre Division applied 55 percent to nontaxable sales retrnrted

on sales ta< retr"rns filed for the period l{arch L, L974 through Febnuarlz 29,

1976 ard 66.9I percent to such sales for periods ttrereafter vfuich resulted in

additional taxable sales of $121,833.00 ard tax due tlrereon of $8,531.81.

Ttre Ard.it Division also fourd ttriat petitioner failed to pay over ta:ces of

$68.74 which were colLesEed for the period Decsnber L, L976 ttrrough Decsnber 10,

L976. ltrc\nrever, this alner:nt is not at issue. Petitioner was also held Iiable

for taxes of $21450.00 based on the value of tangiJrle personal property

transferred witJ: the sale of ttre h-rsiness. Ttre audit disclosed that petitioner

overpaid ta><es of $2,535.02 in the periods ending l4ay 31, 1976 ard August 31,
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1976. Said anpunt was cred.ited against tlre foregoing deficiencies leaving a

balance due of $8,515.53.

4. At thre hearj-ng, ttre Audit Division oonceded ttrat petitioner paid tlre

blilk sales tax of $2,450.00 subsecruent to ttre audit ard that tlre ldctice slro.lld

be adjusted accordingly.

5. Ttre services at issue are rerdened bV petitioner after a storm,

usually in an emergencry sitrration. A tlpical senrice is to renure trees that

have fallen on the roof of a house or across a driveruay. Petitioner also

repairs trees deperding on the elctent of ttre danage. Petitioner argrued tLrat

such senrices are of a Lr"ighly technical natr:re as distingruished frqn sinpty

renrving or cleaning up debnis ard ttrus conch,rded that said senzices are rpt

within the pr:rview of section 1105 (c) (5) of ttre Ta< Iaw.

6. Petitioner acted in good faitlr at all tines ard did rot willfully

attarpt to evade tte tax.

@}CLUSIONS OF LAV{

A. That the rsnoval atd,/or repa:ir of trees crcnstitrrte senzices of rnaintaining,

senricing or repairing real properez wittrin tlre meaning ard intent of sectj-on

1105(c) (5) of the Ta< raw ard, tlrerefore, are sr:bject to the inposition of

sales tax. Th,at petitj-oner failed to collect tlre tax iJrposed on suctr senzices

ard, therefone, is liable for said taxes pursuarrt to section fl33 (a) of ttre

Ta< Law.

B. Ttrat in acordance with Firding of Fact "4u, the lbtice is heneby

reduced to properly reflect tax due of 96,065.53.

C. That ttre penalty ard interest, in occess of tlre rninir"n:m statutory

rate, inposed pr-lrsuant, to section 1145 (a) of ttre Tax Law are cancelled.
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D. that ttre petition of Dennis Ntaud dh/a Derrnis [far-rd TLee E<pert Co. is

granted to the extent irdicated in @nclusions of Law tt3" aryl rrcrr i Ulat the

Audit Division is hereby directed to rodify tkre Nctice of Determination ard

Dernard for Palzment of Sales ard Use Tar<es Dre issued June 7 , L977; ard that'

except as so granted, ttre petition is in all other respects denied.

DATD: Albany, Nenv York

BEc 1 2 lego


